civil false claims and qui tam actions

Civil false claims and qui tam actions are critical components of legal
frameworks designed to combat fraud against government programs and funds.
These mechanisms empower private individuals, known as whistleblowers or
relators, to take legal action against entities that commit fraud,
particularly when they defraud federal or state governments. The False Claims
Act (FCA) serves as a cornerstone of these actions, providing the legal basis
for individuals to file lawsuits on behalf of the government. This article
explores the intricacies of civil false claims and qui tam actions, including
their history, procedures, types of fraud, and the rights and protections
afforded to whistleblowers.

Understanding the False Claims Act

The False Claims Act was enacted in 1863 during the Civil War, primarily to
address rampant fraud by suppliers of goods to the Union Army. Over the
years, the FCA has evolved into a powerful tool for combating fraud against
the government.

Key Provisions of the False Claims Act

1. Liability for False Claims: The FCA imposes liability on any person or
entity that knowingly submits false claims for payment to the government.
This includes false statements, records, or any fraudulent actions intended
to induce the government to pay a claim.

2. Qui Tam Provision: The qui tam provision allows private citizens to sue on
behalf of the government and share in any financial recovery. The term "qui
tam" is derived from the Latin phrase “who as well for the king as for
himself sues in this matter,” reflecting the dual nature of the lawsuit:
serving the government while providing a financial incentive to the
whistleblower.

3. Damages and Penalties: Under the FCA, violators can be liable for triple

damages (treble damages) and penalties ranging from $5,000 to $10,000 for
each false claim submitted.

Types of Fraud Under the False Claims Act

The FCA addresses a wide range of fraudulent activities, including but not
limited to:

- Healthcare Fraud: Submitting false claims for reimbursement from Medicare



or Medicaid, overbilling for services, or billing for services not rendered.
- Government Contract Fraud: Misrepresentation of costs or qualifications to
obtain government contracts, including false certifications of compliance
with regulations.

- Procurement Fraud: Falsifying information to obtain contracts for goods or
services, such as inflating prices or submitting false delivery dates.

- Grant Fraud: Misusing federal grant funds or providing false information to
qualify for grants.

The Qui Tam Process

The process of filing a qui tam action is complex and involves several steps
to ensure that the whistleblower's rights are protected and that the
government can adequately investigate the claims.

Steps to Filing a Qui Tam Action

1. Gather Evidence: The relator should collect as much evidence as possible
to support the claims of fraud, including documents, emails, witness
statements, and any other relevant information.

2. Consult a Lawyer: It is advisable for whistleblowers to consult with an
attorney experienced in FCA cases. Legal counsel can help navigate the
intricacies of the law and ensure the relator understands their rights and
potential risks.

3. File the Complaint: The qui tam lawsuit is filed in federal court under
seal, meaning that the complaint is not immediately disclosed to the
defendant. The government is given time to investigate the claims.

4. Government Investigation: Upon receiving the sealed complaint, the
government can choose to intervene in the case or allow the relator to
proceed independently. The government usually has 60 days to investigate,
although this period can be extended.

5. Government's Decision: If the government intervenes, it will take over the
case, and the relator may still play a role. If the government declines to
intervene, the relator can continue the lawsuit independently.

6. Trial and Recovery: If the case is successful, the relator may be entitled

to a portion of the recovery, typically ranging from 15% to 30%, depending on
whether the government intervened.

Protections for Whistleblowers



The FCA provides several protections for whistleblowers to encourage
individuals to report fraud without fear of retaliation:

- Anti-Retaliation Provisions: The FCA prohibits employers from retaliating
against employees who file a qui tam action or assist in an FCA
investigation. Retaliation can include termination, demotion, harassment, or
any adverse employment action.

- Legal Remedies: Whistleblowers who experience retaliation can file a
complaint with the Occupational Safety and Health Administration (OSHA) or
pursue a private lawsuit to seek remedies, including reinstatement, back pay,
and compensation for damages.

- Confidentiality: The qui tam process is designed to protect the anonymity

of whistleblowers during the initial stages of the lawsuit, as the complaint
is filed under seal.

Challenges and Considerations in Qui Tam
Actions

While qui tam actions can be powerful tools for combating fraud, they also
present several challenges for whistleblowers.

Challenges Faced by Whistleblowers

1. Legal Complexity: The FCA is complex, and navigating the legal
requirements can be overwhelming for individuals without legal expertise.

2. Fear of Retaliation: Despite protections, many potential whistleblowers
may hesitate to come forward due to fears of retaliation or damage to their

careers.

3. Proving Fraud: The burden of proof lies with the relator to establish that
fraud occurred, which can require substantial evidence and resources.

4. Lengthy Process: Qui tam actions can take years to resolve, requiring
immense patience and resilience from whistleblowers.

Successful Examples of Qui Tam Actions

Several high-profile cases have illustrated the effectiveness of qui tam
actions in recovering fraudulently obtained funds for the government:

- United States ex rel. Hafter v. Spectrum Emergency Care: A significant



settlement was reached where the whistleblower received a substantial reward
for exposing fraudulent billing practices in emergency medical services.

- United States ex rel. Johnson v. Merck: A qui tam action that resulted in a
multi-million dollar settlement with the pharmaceutical company for off-label
marketing practices.

The Future of Qui Tam Actions

As government spending continues to rise, the potential for fraud also
increases, making qui tam actions more relevant than ever. The government
continues to encourage whistleblowers to report fraud through public
awareness campaigns and enhanced protections under the law.

Trends in False Claims Act Enforcement

1. Increased Government Intervention: The government is more likely to
intervene in cases involving healthcare fraud, reflecting a commitment to
combating fraud in this sector.

2. Focus on Technology and Data Analytics: Government agencies are
increasingly using technology and data analytics to identify potential fraud,
which could lead to more qui tam actions being filed.

3. Legislative Changes: Ongoing discussions about potential reforms to the
FCA could impact how qui tam actions are pursued and the protections afforded
to whistleblowers.

In conclusion, civil false claims and qui tam actions play a vital role in
the fight against fraud in government programs. By empowering whistleblowers
to take action, the False Claims Act serves as a deterrent against fraudulent
behavior, ultimately protecting taxpayer dollars and ensuring that government
resources are used appropriately. As awareness and protections for
whistleblowers grow, the landscape of qui tam actions will continue to
evolve, providing a crucial check on fraud within various sectors.

Frequently Asked Questions

What are civil false claims and how do they relate
to qui tam actions?

Civil false claims refer to fraudulent claims made to the government for
payment, typically in the context of government contracts or programs. Qui
tam actions are legal provisions that allow private individuals, known as



whistleblowers, to file lawsuits on behalf of the government against those
committing fraud, potentially earning a portion of the recovered damages.

Who can file a qui tam action?

Any individual with knowledge of fraud against the federal government can
file a qui tam action, provided they meet the legal requirements and have
sufficient evidence to support their claims. This often includes employees,
contractors, or other insiders within a company.

What protections do whistleblowers have when filing
qui tam actions?

Whistleblowers are protected under the False Claims Act from retaliation by
their employers. This includes protections against termination, demotion,
harassment, or any other form of discrimination as a result of their
reporting activities.

What types of fraud can lead to civil false claims
actions?

Types of fraud that can lead to civil false claims actions include
overbilling, billing for services not rendered, providing substandard goods
or services, and false certifications regarding compliance with regulations,
among others.

What is the potential financial outcome for
whistleblowers in qui tam actions?

Whistleblowers can receive a financial reward ranging from 15% to 30% of the
total amount recovered by the government in a successful qui tam action,
depending on various factors such as the level of the whistleblower's
participation and the government's involvement.

How do qui tam actions impact government spending
and accountability?

Qui tam actions play a crucial role in enhancing government accountability by
allowing private individuals to expose fraud, leading to recovery of
misappropriated funds. This not only helps to deter future fraud but also
ensures that taxpayer dollars are used appropriately.
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